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Executive Summary

The expert was tasked by the European Commission to assess anti-corruption and anti money laundering measures taken by the Turkish authorities in the fight against corruption and economic and financial crime in the public sector. The assessment reviewed the anti-corruption capacities of the public sector institutions responsible for the prevention and counteraction of corruption in Turkey. Meetings were held with the Public Prosecutors Office; the Prime Ministry Inspection Board; the Ministry of Interior; the Ministry of Finance; the Under-secretariat of Customs; the Prime Ministry Board of Ethics; the Turkish National Police; the General Command of Gendarmerie; the Public Procurement Agency; the Ministry of Justice; the Board of Review and Access to Information; the Turkish Court of Accounts; the Constitutional Court and with representatives from a local ‘think tank’ to assess a civil society perspective on the fight against corruption. The purpose was to assess the current capacity and propose recommendations. The process involved an analysis of each administrations anti-corruption activity. The expert met with the Financial Crimes Investigation Board (MASAK) to assess their capacity with respect to combating money laundering including the financing of terrorism.

Prior to the visit the expert was informed that the Turkish Authorities did not have a National Anti-corruption Strategy although an action plan ‘Increasing Transparency and Enhancing Transparency in the Public Sector’ had been adopted in 2002.

During the visit the expert was provided with a draft National Anti-corruption Strategy [NACS]. NACS needs to be further developed involving all public institutions and civil society. To be fully effective NACS will require Ministerial support with a single body responsible for coordinating activities. The Ministerial Commission established to coordinate the implementation of the 2002 Action Plan and the Prime Ministry Inspection Board (PMIB) providing technical support and secretariat can fulfil these roles. 
The Turkish National Police is responsible for policing and enforcing security within metropolitan areas. The General Command of Gendarmerie is subordinated to the General Staff for military, training and education issues and to the Ministry of Interior for policing and enforcing security outside of the municipalities. Both the TNP and the Jandarma have an Anti-Smuggling and Organised Crime Department which have the responsibility for investigating corruption. Both agencies have access to specialist investigation techniques such as wiretapping, surveillance and undercover officers which can be deployed in corruption investigations with judicial authority. The Under-Secretariat of Customs is responsible for the management and control of customs procedures at international border gates. The Customs Investigation Board is responsible for investigating corruption, smuggling and financial crimes. The Financial Crimes Investigation Board (MASAK) subordinated to the Ministry of Finance is both a financial intelligence unit and regulatory-supervisory authority regarding AML/CFT.MASAK has the power to collect data, to receive suspicious transaction reports, to analyze and evaluate them in the scope of prevention of laundering the proceeds of crime and terrorist financing. 
The conduct of criminal investigations is the responsibility of the public prosecutors. At present there is relatively little knowledge and experience amongst public prosecutors capable of effectively processing corruption, money laundering offences and the proceeds of crime.
The expert was informed that interagency co-operation is good and that joint operational and training activities have taken place.
All key ministries and subordinated agencies have inspectorates which vary in complement dependent upon the number of personnel within the administration. Recruitment of inspectors is merit based- potential inspectors are required to successfully conclude a 3-year learning period as an assistant inspector. The Prime Ministry Inspection Board is directly subordinated to the Prime Minister’s Office and has a broad scope of jurisdiction and regulatory and coordination duties concerning the inspection system. The Ministry of Interior Civil Inspection Board not only investigates allegations and complaints within the Ministry but is also empowered to control and investigate districts and provincial units headed by local governors, TNP, the Jandarma and the Coast Guard. The Board of Financial Inspection not only inspects the central and provincial units of the Ministry of Finance it also has a cross cutting role in that it audits transactions in respect of the acquisition, management, disposal of movable and immovable public assets in the public administrations. 

The Turkish Court of Accounts is a Supreme Audit Institution equipped with judicial power and not subject to administrative or political supervision responsible for auditing the revenues, expenditures and property of public administrations on behalf of Parliament. 
Each public sector institution will have an internal audit function following the implementation of the Internal Audit Strategy 2008-2010. Over 500 auditors have been trained in accordance with the Public Financial Management and Control Law.

External audit (currently financial only) on public expenditure is exercised by the Turkish Court of Accounts although the State Supervisory Council of the Office of the Presidency is also empowered to conduct audits in all public institutions.
The Turkish authorities need to ensure that legislation and the international instruments are implemented effectively-the creation of the national coordination group within the Ministry of Justice is a positive step. The legal framework to fighting corruption and disciplinary procedures are fragmented. Consideration needs to be given to drafting either an Anti-corruption law or an Anti-corruption handbook collating and compiling all the relevant laws, offences and procedures.

The new Penal Code criminalised money laundering by making all crimes which carry a custodial sentence exceeding 12 months a money laundering predicate offence. The offence of terrorist financing was established as a separate offence by Law 5532 of 29 June 2006 which came into force on 18 July 2006. Measures have also been introduced to seize and confiscate the proceeds of crime. MASAK has developed an IT system which will introduce timely and reliable processing of STR information with powerful analytical tools. The Customs Administration has been granted new powers to impose restrictions on the importation and exportation of currency.  The Co-ordination Board for Combating Financial Crimes established under Law 5549 comprises members from the relevant institutions responsible for combating laundering the proceeds of crime and provides high level coordination among these institutions. The Board is responsible for evaluating draft legislation and proposals and determining policies concerning implementation. 
Turkey has signed and ratified all the relevant international treaties and conventions and the FATF nine special recommendations on terrorist financing have been implemented.

1. Introduction
The expert was tasked by the European Commission to assess anti-corruption and anti money laundering measures taken by the Turkish authorities in the fight against corruption and economic and financial crime in the public sector.
Meetings arranged by the Turkish Authorities were held with the Public Prosecutors Office [PPO], the Prime Ministry Inspection Board [PMIB], the Ministry of Interior [MoI], the Ministry of Finance [MoF], the Under-secretariat of Customs, the Prime Ministry Board of Ethics [PMBE], the Financial Crimes Investigation Board [MASAK], the Turkish National Police [TNP], the General Command of Gendarmerie [Jandarma], and the Public Procurement Agency [PPA].

Meetings were also held with the Ministry of Justice [MoJ] with respect to developments in legislation, the Board of Review and Access to Information with respect to institutional information access by the public, the Turkish Court of Accounts [TCA] with respect to external audit and the Constitutional Court with respect to Political Party Financing and Parliamentary Immunity. The expert also met with representatives from a local ‘think tank’ to assess a civil society perspective on the fight against corruption. The expert was accompanied by Ms Anna-Maria Karjalainen from the European Commission, Mr Harun Tuncer and Ms Gamze Kosekhaya from the EC Delegation in Ankara.  
The purpose was to assess the current capacity, identify any gaps in the current framework and propose recommendations. The process involved an analysis of each administration’s anti-corruption activity.  

In order to draw together the maximum amount of information and to ensure that a balanced picture was obtained, the expert decided on a methodology which would include group interviews, site visits and research of documents, working papers, regulations and procedures. This methodology was designed to give an all-round perspective of the measures taken in the administrations to combat corruption. Information was provided to the expert at meetings and through research of documents provided prior to and during this mission. As the duration of the mission was 4 full working days the expert offers a general overview of the framework.
Proposed recommendations take account of the international conventions and the previous missions by the Group of States against Corruption (GRECO), the Organisation for Economic Co-operation and Development (OECD) and the Financial Action Task Force (FATF). 

The assessment takes note of the positive steps already taken by the administrations and seeks to build on these achievements. 
2. Policy And Domestic Institutions

2.1. National Strategy to Fight Corruption
During the visit the expert was provided with a draft National Anti-corruption Strategy [NACS]. The NACS needs to be further developed involving all public institutions and civil society. To be fully effective the NACS will require Ministerial support with a single body responsible for coordinating activities. The Ministerial Commission established to coordinate the implementation of the 2002 Action Plan and the Prime Ministry Inspection Board (PMIB) providing technical support and secretariat can fulfil these roles. An overarching National Anti-corruption Strategy is required to provide a coherent integrated framework.

Recommendation 1: Establish a National Anti-corruption Strategy and action plan in cooperation with civil society and related public sector institutions with SMART objectives including performance indicators and individual/institutional responsibilities.
2.2. Turkish Grand National Assembly (TGNA)
TGNA may establish special inspection and investigation committees on different issues including corruption. It may second personnel from the different institutions commonly delegated as experts. It has previously executed inquiries in relation to allegations made against a former Prime Minister and seven former ministers. There is no permanent Parliamentary Ethics/Anticorruption Commission.

Recommendation 2: Establish a permanent Parliamentary Commission to deal with complaints/allegations made against Parliamentarians and develop a code of conduct for MPs and members of Council of Ministers. 
2.3. Commission for Enhancing Transparency and Good Governance
A Ministerial Commission was established to coordinate the implementation of the 2002 Action Plan Enhancing Transparency and Good Governance in the Public Sector. The Prime Ministry Inspection Board (PMIB) was assigned to provide technical support and secretariat. The Commission prepared a monitoring report on anti-corruption policies and on legislative and administrative requirements to combat corruption. One of the recommendations of the Commission was the establishment of the Prime Ministry Board of Ethics. Although the Commission has not been dissolved formally, meetings are few and far between. Successful implementation of the NACS requires the support of the Prime Minister with Ministerial oversight.

Recommendation 3:  Enhance the role of the Ministerial Commission with representation from all the public sector institutions to develop the NACS and develop anti-corruption policy, reporting to the Council of Ministers.   

2.4. Prime Ministry Board of Ethics
The Prime Ministry Board of Ethics also known as the ‘Ethics Council’ was established by Law 5176 in 2004. The Ethics Council is composed of retired persons, such as former ambassadors, judges and professors. Its overall objective is to create ethical standards for the executive branch of the public sector, at central as well as local level. A set of ethical guidelines in the public sector in the form of an Ethical Code, drafted by the Council, was adopted by the Prime Ministry in April 2005. The Ethics Council has no authority to investigate disciplinary matters or to use disciplinary measures. The Council can, however, investigate violations of the Ethics Code and its findings may be published in the Official Gazette by the Prime Ministry. The Ethical Code was designed to update the Law on Civil Servants and other laws which outline official conduct and responsibilities.

 It has introduced conduct responsibilities in relation to conflicts of interest, receiving gifts and misuse of official resources. It also advocates the creation of an Ethics Commission in every public sector institution to develop ethical culture. Disciplinary procedures for civil servants, judiciary, academics, and military are detailed in their respective personnel laws. All disciplinary rules require a sanction.
Recommendation 4:  Develop a disciplinary code to outline and clarify the roles and responsibilities of the Ethics Council and Disciplinary Commissions. The code should define ethical and disciplinary offences. Because of the specialisms within the public sector each administration should develop its own Code of Conduct to include: 
Management responsibilities; Relations with the public; Rules for acceptance of gifts and rewards; Conflicts of interest-activities requiring permission or need to be reported; 
Reporting involvement in criminal proceedings; Confidentiality of official information; 
Security of information and assets; Use of official property including vehicles; 

Health at work- drug/ alcohol misuse; cross referral to or inclusion of the disciplinary process; definition and examples of misconduct and serious misconduct; details of potential sanctions. 

2.5. Constitutional Court
The Turkish Constitutional Court was established in 1962 after the founders of the 1961 constitution agreed on the necessity of a special high court to review the constitutionality of laws. The Turkish Constitutional Court’s task is to ensure that all institutions of the state abide by the Constitution. Access to the Constitutional Court can be made in the following circumstances;

1. Action for annulment (abstract review of norms)

2. Contention of unconstitutionality(concrete review of norms)

3. Application for the dissolution of Political Parties

4. Application for warning of Political Parties

5. Application for trial of statesmen before the High Court Of Justice

Applications have averaged over 130 per year over the last 6 years-details are posted on the Constitutional Court website. The Turkish Constitutional Court is also responsible for auditing the finances of Political Parties and applications for waiving Parliamentary immunity. Since 1964 immunity has been waived in respect of 36 MPs and 6 Senators.  
Immunity does not apply if a Parliamentarian has broken the law, committed a violation with respect to the integrity of the state or has breached basic rights. The privilege of immunity only applies in respect of Parliamentary duties and is revoked when an MP leaves Parliament. 

Provisions for auditing the finances of Political Parties are made in the Law for the Establishment of The Constitutional Court and the Law on Political Party Financing. Results of the audits published on official Gazette, which is available on internet for free of charge. MP asset declarations are lodged with the Speakers Office. 
A new Law on Political Party Financing has been drafted which introduces transparency in relation to donors and the amount of donations.

Recommendation 5: Introduce the new legislation and extend the scope to include election campaign financing including independent candidates. 

Recommendation 6: The Constitutional Court and the Court of Accounts should also have the capacity to audit election campaign financing.

Recommendation 7: To ensure transparency and provide assurance to the general public; adopt criteria for invoking/revoking parliamentary immunity 
2.6. Ministry of Justice
The expert met with representatives from the MoJ General Directorates for Legislation, International Law and Foreign Relations and Penal Affairs to discuss anti-corruption legislation, international cooperation in the fight against corruption, legal approximation and alignment with international instruments. The expert was informed that provisions for prosecuting corruption offences exist in Law 3628-Declaration of Assets and the Fight against Bribery and Corruption-investigations are executed in accordance with article 17 of the law. Law 5237-Turkish Penal Code and the Law 5411 on Banking also make provision-investigations and prosecutions are executed pursuant to the Law 5271-Penal Procedure Code.

With respect to the implementation of GRECO and OECD Anti-bribery convention recommendations-national coordination groups have been established which comprises representatives from the relevant institutions. The group monitors the activities on the implementation of the recommendations and discuss necessary measures.

MoJ has assumed a coordination responsibility in respect of both activities and compliance measures have been included in the Draft National Programme to Adopt the Acquis.

Foreign bribery topics have been included in training programmes, a booklet and handbook have been produced and a special website has been designed.

A law to amend the Penal Code and Code of Misdemeanours has been drafted and submitted to the Parliament to ensure alignment with international conventions and implement the recommendations of GRECO, OECD (Articles 13, 60 & 254), and FATF (Articles 165 & 282). Moreover, the draft envisages assigning the Prime Ministry Inspection Board as AFCOS, which is an EU requirement.  Adoption of this law would further strengthen the legislative framework and coordination. 

2.7. Public Prosecutors Office
The conduct of criminal investigations is the responsibility of the public prosecutors. Under the Codified System of Law (sometimes known as Napoleonic System of Law), Criminal Procedure Code envisages full direction and supervision of public prosecutor in every step of a criminal investigation. In practice under the instruction of public prosecutor law enforcement officers gather information and intelligence and produce a file, then submit it to the public prosecutor’s office for consideration.  When a file is received by the public prosecutor he or she will take full control and it is unlikely that an investigator will see the outcome. A common complaint from investigators is the lack of feedback, particularly with respect to cases which have concluded in acquittals. Investigators need to know if the acquittals resulted from their incompetence or lack of training and take steps to address the issues. 

There is a Public Prosecutors Office in the 81 provinces and sub districts. There are no specialist anti-corruption units but corruption will generally be dealt with by the criminal prosecution unit. 

The cornerstone to the effective implementation of all the legislation and regulations is a professional and well co-ordinated public prosecutor’s office. There is no prosecution authority in overall control and co-ordination of all the prosecutor’s offices. There are no statistics in relation to corruption cases, prosecutions and convictions. 
At present there is relatively little knowledge and experience amongst public prosecutors capable of effectively processing money laundering offences and the proceeds derived from crime.
Whilst the judiciary (judges and prosecutors) are independent of the executive constitutionally, the High Council of Judges and Prosecutors, the supreme governing body of the judiciary in Turkey, is not wholly independent.  It does not have its own secretariat, budget or premises – it is currently housed within the Ministry of Justice.  The judicial inspectorate which is responsible for evaluating the performance of the prosecutors is attached to the Ministry rather than the High Council.

Recommendation 8: Establish a coordination body for Public Prosecutors whose role would include; creating a feedback mechanism to investigators, ensure that specialist training such as anti-corruption and money laundering has been provided, collate statistics on corruption cases, establish specialist units to process anti-corruption and money laundering cases and continue to develop knowledge and expertise in corruption and financial matters. 

Recommendation 9: Consider a structure that guarantees that prosecutors dealing with these kinds of prosecutions [corruption and money laundering] are provided with adequate training/protection against these specific risks their jobs entail.
2.8. Law Enforcement
There are a number of enforcement agencies operating within Turkey.  The Turkish National Police (TNP) comes under the General Directorate of Security in the Ministry of Interior and is responsible for policing and enforcing security within metropolitan areas.  The General Command of Gendarmerie (Jandarma) is subordinated to the General Staff for military, training and education issues and to the Ministry of Interior for policing and enforcing security outside of the municipalities. 

Both the TNP and the Jandarma have an Anti-Smuggling and Organised Crime Department. They have access to specialist investigation techniques such as wiretapping, surveillance and undercover officers which can be deployed in corruption investigations with judicial authority. They both have duties and responsibilities to investigate organised crime and corruption. 
The Under-Secretariat of Customs (Customs) is responsible for the management and control of customs procedures at international border gates. It is led by an Under-Secretary directly responsible to the Prime Ministry. The Customs Investigation Board, who are ‘inspector’ grade public officials (see below) are responsible for investigating corruption, smuggling and financial crimes. 
More than 99.5% of customs transactions (import, export and transit of goods) are executed on line which, in itself, reduces the opportunity for corruption i.e. direct official/client interface. 
The Financial Crimes Investigation Board (MASAK) subordinated to the Ministry of Finance is both a financial intelligence unit and regulatory-supervisory authority regarding AML/CFT.MASAK has the power to collect data, to receive suspicious transaction reports, to analyze and evaluate them in the scope of prevention of laundering the proceeds of crime and terrorist financing. Suspicious transaction reports and other information received by MASAK are analyzed and evaluated by Financial Crimes Investigation Experts.  It is also the Financial Intelligence Unit (FIU) for Turkey and is a member of the Egmont Group permitting the exchange of sensitive financial intelligence between member states.

The expert was informed that interagency co-operation is good and that joint operational and training activities have taken place.
2.9. Ministerial Inspectorates

All ministries and subordinated agencies have inspectorates which vary in complement dependent upon the number of personnel within the administration. Inspectorates have been an integral part of the Turkish public administration since the Ottoman era. Recruitment of inspectors is merit based- potential inspectors are required to successfully conclude a 3-year learning period as an assistant inspector. Inspectors have a mixture of experience in law, economics, business studies and public administration. Potential inspectors are subject to enhanced security checks. Inspectors are appointed with the approval of the relevant Minister, Prime Minister and the President. An inspector cannot be fired or transferred without valid reasons and without the permission of all three.

Inspectorates are empowered to conduct examinations, inquiries, investigations and inspections at agencies and institutions within their remit. Inspections may be instigated as a result of a complaint or allegation, part of a planned programme or at random. Complaints or allegations which may number thousands are registered and allocated to an inspector following the approval of the Head of the Inspectorate. Analytical IT software such as i2 is not used to identify high risk areas or trends. 

Cases of fraud or corruption will be reported to the PPO via the Head of Inspectorate, disciplinary infringements will be presented to the administrations Disciplinary Commission. In both circumstances the Inspectorate conduct a preliminary investigation and prepare a file. 

Recommendation 10: Develop an analytical capacity to identify links between incidents of corruption and highlight areas where corruption is more prevalent than others. It would result in better targeted interventions and the provision of information for managers to draft their corruption risk assessments.
Recommendation 11: Each public sector institution should complete a vulnerability to corruption risk assessment
The Prime Ministry Inspection Board (PMIB) is directly subordinated to the Prime Minister’s Office and has a broad scope of jurisdiction and regulatory and coordination duties concerning inspection system. It has the capacity to investigate other Ministries and Inspectorates. PMIB coordinates investigations conducted with inspectors from other institutions; it may also disseminate/delegate cases to relevant institutions for investigation. PMIB also has the responsibility for coordinating the fight against corruption in the public service. It serves as contact point for European Anti Fraud Office (OLAF).
Recommendation 12:  Designate the Prime Ministry Inspection Board as the secretariat to Ministerial Commission responsible for implementing the NACS and develop anti-corruption policy, providing technical support. Prime Ministry Inspection Board to be the coordinating body with respect to the implementation of NACS. Ensure that initiatives such as the IT projects being developed by the Board of Financial Inspection and MASAK are shared with other institutions.
The Ministry of Interior Civil Inspection Board (CIB) not only investigates allegations and complaints within the Ministry but is also empowered to control and investigate districts and provincial units headed by local governors, TNP, the Jandarma and the Coast Guard.

The Board of Financial Inspection (BFI) not only inspects the central and provincial units of the Ministry of Finance but it also has a cross cutting role in that it audits transactions in respect of the acquisition, management, disposal of movable and immovable public assets in the public administrations.. BFI are currently developing a computerised system which cross refers information with other institutions. It is envisaged that every institutional inspectorate will have access to the system which will help develop information on corruption and other illegal activity. 
2.10. Turkish Court Of Accounts
The Turkish Court of Accounts (TCA) was created in 1862 by imperial edict of His Majesty Sultan Aziz and re-established after the foundation of the Turkish Republic in 1923 maintaining its status in the republican constitution. TCA is a Supreme Audit Institution equipped with judicial power and not subject to administrative or political supervision. Under the constitution and the Law on the Turkish Court of Accounts (the TCA) is responsible for auditing the revenues, expenditures and property of public administrations on behalf of Parliament. TCA is entrusted with the mandate to perform system audits under Article 68 of

 Law 5018 [Public Financial Management and Control]. Use of authorities defined under this Article require a random audit approach

Reports on the results of audits are presented to Parliament. 

Recommendation 13: Extend and define the scope of TCA’s mandate by adopting the law proposal prepared by the TCA .
2.11. Audit

Each institution will have an internal audit function following the implementation of the Internal Audit Strategy 2008-2010. Over 500 auditors have been trained in accordance with the Public Financial Management and Control Law. The strategy will focus on the separation of the roles and responsibilities of auditors and inspectors. Implementation of the strategy is overseen by the Internal Audit Coordination Board. External audit (currently financial only) on public expenditure is exercised by the Turkish Court of Accounts although the State Supervisory Council of the Office of the Presidency is also empowered to conduct audits in all public institutions.
2.12. Public Procurement Authority
The Public Procurement Authority (PPA) is a financially and administratively autonomous body responsible for regulating and monitoring the public procurement system across the public sector. PPA consists of: Public Procurement Board, Presidency and 10 Service Units. Among the duties described in the Public Procurement Law 4734 the PPA is responsible for evaluating and concluding any complaints made with respect to the tendering process in the government institutions and any violations of the Public Procurement Law 4734.Any suspected violations are reported to the relevant government institution. Suspected criminal infractions are reported to relevant agencies to have it investigated and sometimes directly to the PPO depending on the seriousness of a case.  PPA also provides distance learning training to newly appointed public procurement officers in the various institutions. Domestic bidders are still awarded a financial advantage of up to 15% of a contract value.

Recommendation 14: PPA to review the quality of training for institutional public procurement officers with a view to professional accreditation. 

Recommendation 15: PPA to review the price advantage given to domestic bidders considering EU standards with respect to fair competition.

Recommendation 16: PPA to review the monetary limits with respect to public tendering considering EU thresholds.
2.13. Board of Review of the Access to Information
Law 4982 on the Right to Information 2004 and the establishment of the Board of Review of the Access to Information contribute to the enhanced transparency in the Public Sector. 

The Board of Review of the Access to Information was established by Law 4982 on the Right to Information 2004. The Public Information Act provides the basis for all public authorities to facilitate requests for information from the general public. The main principle of the Act is that everyone has the right to any information, except for information relating to law enforcement, national security and in the economic interests of the state. The public body is obliged to process the request within 15 working days. Such a term may be extended to 30 working days if the content concerns more than one public body. A decision to refuse an application may be appealed within 15 days to the Board of Review of Access to Information.
The Board of Review of the Access to Information reviews the administrative decisions and makes decisions regarding institutions on the exercise of right to information. The Board can set up commissions and working groups and in addition may invite representatives from the ministries, non-governmental organisations and other institutions to participate. The secretarial services of the Board are executed by the Prime Ministry. 

Recommendation 17: Allocate the Board of Review of the Access to Information its own budget and resources to demonstrate independence.

2.14. Civil Society
The expert also met with representatives from the NGO ‘think tank’ TEPAV to consider a civil society perspective on the fight against corruption in Turkey. TEPAV have organised a conference each year for the past 4 years with corruption being the main theme. 

This year the title of the conference will be ‘Public Administration and Corruption’. Presently, TEPAV are conducting a nationwide survey with the general public targeting about 2000 people in 21 provinces. The survey is in relation to the public’s experiences with respect to encountering corruption in the public sector. The results of the survey will be discussed at the conference in January 2009. TEPAV are consulted mainly by EUSG at the Foreign Affairs Ministry for their views on policy documents. TEPAV are developing an anti-corruption strategy to be introduced next year and intimated that they would willingly work with the government should they want to develop a national anti-corruption strategy. 

Concerns expressed by TEPAV mirrored those documented by GRECO, OECD and FATF, namely; the delays in introducing laws re an Ombudsman, Political Party Financing and the Court of Accounts. A lack of transparency with respect to the role of the Ministerial Commission for the Action Plan Enhancing Transparency and Good Governance in the Public Sector, Political Party Financing and the criteria applied to invoking/revoking MP Immunity. No national anti-corruption strategy with oversight or coordination. Inspections should be based on risk assessment.   The judiciary need training with respect to dealing with corruption cases and are not sufficiently independent.
3. Domestic Legal Framework 

Details of the legislative framework against corruption and economic crime are outlined in Annex A to this report. Turkey has also aligned itself with major international instruments against corruption and economic crime which are detailed in Annex B.

Turkey adopted a new Penal Code which was enacted on 1 June 2005. Similarly, the Criminal Procedural Code was replaced on 1 June 2005 by a new Code Law 5271. Articles of the Penal Code concerning corruption include the following offences: Extortion (Article 250), bribery (Article 252), fraud (Article 250), embezzlement (Article 237), fraud in public tenders (Article 235/236), bribing foreign public officers (Article 252/5), and abuse of duty (Article 257) and laundering of proceeds acquired from an offence (Article 282).All forms of bribery offences are predicate offences for money laundering. Concerning the liability of legal person Criminal Code includes security measures such as revocation of the operation permit and confiscation. Moreover, the draft law, which was submitted to the parliament, envisages administrative fine to be applied to legal persons in the cases of bribery committed for the benefit of a legal person. The new Code of Criminal Procedure has established a solid legal framework for the use of confiscation and seizure of the proceeds of crime. The use of confiscation is compulsory and assets may be confiscated from a third party. Special investigation techniques are also introduced.

The Law on Civil Servants regulates the procedures for dealing with disciplinary offences including the role of the Disciplinary Commission. It also details the types of disciplinary offences and sanctions. The Ethical Code developed by the Ethics Council establishes further rules and guidance for civil servants. The Ethics Council supervises the ethical conduct of public officials and also have powers concerning checking the asset declarations of civil servants. However, the Council has no mandate on academics, military, judiciary and member of the Parliament.

Some institutions have developed internal codes to allow for infractions of internal procedures and regulations-this initiative should be adopted by all state institutions [see Recommendation 4].
The law on the trial of civil servants and other public employees envisages that permission of minister or head of agency is required to prosecute a civil servant for an alleged offence. However, in case of corruption crimes there is no need for such permission.
Civil servants cannot take up employment in an entity (or engage in an economic activity)  that has relations with the public organisation in which they have served for two years following departure from the service and cannot represent the firm for a period of 3 years.). These activities are all those related to the civil servant’s responsibilities while he/she was in office. This prohibition lasts for the first three years immediately following resignation or retirement. 

The law on  Assets Declaration and Combating Bribery and Corruption sets out procedures and specifies that public servants accused of corruption-related offences (bribery, embezzlement, extortion, tender gigging, smuggling, revealing state secrets, and offences defined in Banking Law)  shall not benefit from the qualified immunity from prosecution which they enjoy as public officials. The law provides for the reversal of the burden of proof in specific situations, for example, when a person possesses property which is disproportionate to his/her income. In such a case the possession of such properties may be considered unlawful and, in accordance with Article 14 of the same Code, be confiscated unless the possessor can prove its legitimacy. Individuals who are required to declare assets must also declare the assets of their wives and children. Asset declarations are generally required to be made at the beginning and end of the office term as well as each year which ends with (0) or (5); i.e., with a five-year interval. Failure to make the asset declarations at due time is punishable by imprisonment for up to three months. Those who refrain from declaring their assets despite the initiation of an investigation may be subject to imprisonment for three months to one year. Incorrect asset declarations can result in imprisonment from six months to three years. An official who makes a false asset declaration may be prohibited from working as a public official for a period equivalent to his or her imprisonment term. A judge who hears a criminal lawsuit against a public official regarding an allegation of corruption must investigate whether the declared earning of the official is commensurate with his or her assets. 
The law on the duties and businesses which are not acceptable with the membership duty of the Parliament. The law regulates that MPs can not accept any position in state organizations and their affiliated corporations nor can be representative, commission agent, consultant of these organizations. Moreover they can not be an attorney against the state in cases which includes offences against state. The law on the relationships of associations and foundations with public agencies. The law prohibits the transfer of public resources to associations and foundations established by civil servants. This has been one of the major sources of misusing of public resources.

The law on the Prevention of Bribing Foreign Public Officials in International Commercial Transactions was enacted by the Turkish Parliament on 2 January 2003 to implement the OECD Convention; it amended Article 211 of the Old Criminal Code regarding the crime of bribery in order to criminalize bribery of foreign public officials. Prior to the amendment, bribing foreign public officials was not considered a crime under Turkish law.
Recommendation 18: The Turkish authorities need to ensure that legislation and the international instruments are implemented effectively-the creation of the national coordination group within the Ministry of Justice is a positive step.
Recommendation 19: The legal framework to fighting corruption is fragmented. Consideration needs to be given to drafting either an Anti-corruption law or an Anti-corruption handbook collating and compiling all the relevant laws, offences and procedures.
4. Fight against Economic and Financial Crime including Money Laundering and Financing of Terrorism
4.1. The role of MASAK
The Financial Crimes Investigation Board (MASAK) subordinated to the Ministry of Finance is both a  financial intelligence unit and regulatory-supervisory authority regarding AML/CFT.MASAK has the power to collect data, to receive suspicious transaction reports, to analyze and evaluate them in the scope of prevention of laundering the proceeds of crime and terrorist financing.. MASAK, thus far in 2008 has received over 4924 STRs. 
MASAK is subdivided into four divisions:-

· Legislation-Coordination and Foreign affairs

· Data collection and data entry
· Inspection and Training of obliged parties
· Analysis/Evaluation and Examination of Money Laundering Offences
· Analysis/Evaluation and Examination of Terrorist Financing Offences

The structure and operational duties and responsibilities of MASAK are contained within Law 5549 Prevention of Money Laundering which seeks to strengthen the powers of MASAK in combating money laundering and the financing of terrorism. Enquiries for money laundering or terrorist financing may be initiated at the behest of the public prosecutor or of MASAK’s own initiative. In addition, inspection of obligations is carried by examiners under Articles 11 of Law 5549.  On receipt of information from various sources, the Experts and Assistant Experts will assess it against any other data held in connection with the subject matter and then make a decision as to whether or not the file should be referred for further investigation to one or more of the eight examiners;

· Finance Inspectors

· Tax Inspectors

· Revenue Comptrollers

· Sworn-In Bank Auditors

· Treasury Comptrollers

· Capital Market Board Experts

· Customs Inspectors

· Banking Regulation and Supervision Agency Experts (BDDK)
New powers granted in Law 5549 allows MASAK access to certain databases of the TNP and Jandarma as well as requesting them to conduct investigations on its behalf. Cooperation has improved between the law enforcement agencies and MASAK.  TNP and Jandarma have established Proceeds of Crime units within their organisations.

Despite the concerted efforts of the Experts and Assistant Experts of MASAK to prosecute successfully the offence of money laundering, there have been no successful convictions for the offence in the ten years since AML legislation came into force. 9 cases were successfully prosecuted but are scheduled to be contested at the Court of Cassation. 

Article 282 of the new Turkish Penal Code criminalised money laundering by making all crimes which carry a custodial sentence exceeding 12 months an AML predicate offence. The offence of terrorist financing was established as a separate offence by Law 5532 of 29 June 2006 which came into force on 18 July 2006.

The Regulation on the Measures Regarding Prevention of Laundering Proceeds of Crime and Terrorist Financing which came into force on 1 April 2008 extends the scope of the regulated sector (obliged parties) obliged to make STRs, identify customers and keep records to include accountants  and freelance lawyers, pertaining only to functions within the scope of paragraph[2] in Article 35 of Law 1136 on Lawyers such as trading of immovables, establishing, managing and transferring companies, foundations and associations provided that these functions are not contrary, in terms of right of defending, to provisions of other laws  
With respect to customer due diligence (Know Your Customer [KYC])-the requirement to retain all documentation has been increased to eight years. There is no monetary limit to conduct KYC for the transactions in the scope of permanent business relationships. For wire transfers the threshold for customer identification is 2000 YTL.  

As a result of an EU twinning project, MASAK has developed an IT system essential to the successful operation of the STRs regime.  It will introduce timely and reliable processing of information with powerful analytical tools. Obliged parties will be able to input data electronically via the e-SAR system which is also being developed. The new system will also have an analytical capacity (analyst’s notebook, statistical analysis and forensic analysis) plus the capacity to exchange data with the Egmont Group.

Under Law 5549, the Under-Secretariat of Customs has new powers to request declaration from passengers carrying currency to or from abroad.  The introduction of new legislation has granted powers of seizure to customs officers in respect of cross-border movements of currency. Article 16(1) of Law 5549 places further obligations upon persons entering or leaving Turkey.  It requires that all such persons shall disclose all currency and monetary instruments fully and accurately upon the request of the Customs.  Article 16(2) Law 5549 introduces for the first time administrative fines for false declarations and failure to declare amounts of cash to be imported or exported. The law also places an obligation on the Under-Secretariat of Customs to report to MASAK any suspicion in connection with a breach of the article.  
Article 128 of Law 5271 Criminal Procedure Code and Article 17 of Law 5549 Prevention of Money Laundering outline offences (including money laundering and terrorist financing) under which assets can be seized. 
Articles 54 and 55 of Law 5237 Turkish Penal Code deal with the confiscation of the proceeds of crime.
MASAK Co-ordination Board evaluates draft laws on the prevention of the laundering of proceeds of crime and draft regulations which are to be issued.  In addition, it has responsibility for the co-ordination of relevant institutions and organisations regarding implementation.  The Co-ordination Board is empowered to seek the knowledge and expertise of other institutions and organisations and can invite them to attend meetings but they have no voting rights.  The Co-ordination Board is required to meet at least twice a year.
Recommendation 20: To demonstrate transparency and consider an external perspective extend the membership of the Co-ordination Board to include representatives of the regulated sector.
4.2. International cooperation

Turkey has signed and ratified all the relevant international treaties and conventions so as to enable it to fulfil its international obligations in the investigation of organised crime and the proceeds derived from such activities.  

Article 12 of Law 5549 legislates for the international exchange of information. MASAK has signed MOUs with: The Turkish Republic of Northern Cyprus, Sweden, Portugal, Indonesia, Mongolia, Albania, Romania, Georgia, Afghanistan and Syria.

Turkey is a member of the Egmont Group of FIUs and as such has signed up to the Principles for Information Exchange between Financial Intelligence Units for Money Laundering and Terrorism Financing Cases. The Council of Europe Convention on Laundering Search Seizure and Confiscation of the Proceeds of Crime 1990 and the FATF 40 Recommendations also provide for the international exchange of information. 

4.3. Countering the Financing of Terrorism
Turkey has implemented the FATF nine special recommendations on terrorist financing and has ratified 12 UN Conventions concerning fight against terrorism including the Convention on Suppression of Terrorist Financing. According to the Turkish Constitution, international agreements duly put into effect bear the force of law. In order to implement UNSC Resolutions, 13 decrees of the Council of Ministers have been issued.

With the amendments made in Anti-terror Law 3713 on 18 July 2006, the scope of the offence of terrorism and the offence committed for the purpose of terrorism has been widened. Under Law 3713 Article 8 the offence of terrorist financing is defined.  
According to Article 282 of Turkish Criminal Law 5237 terrorist financing is a predicate offence for money laundering in accordance with the provision stated. 
Article 16 of Law 5549 makes provision for dealing with cash couriers. Article 12 of Law 5549 legislates for the international exchange of information. Article 24 of Regulation on Measures Regarding Prevention of Laundering Proceeds of Crime and Terrorist Financing makes provision for dealing with wire transfers. According to the Communiqué 2008-32/34 under Decree No 32 on the Protection of the value of Turkish currency, fund transfers are carried out by banks and PTT [General Directorate of Post]. No institutions other than banks and PTT are authorised to conduct fund transfers. Under Article 3 Law 1567 natural and legal persons who act contrary to the decisions and do not comply with the obligations specified in the decisions are charged a fine detailed in the law.
MASAK issues guidance for obliged parties with respect to terrorist financing.

Non profit organizations are required by law to keep records
Recommendation 21: The Turkish authorities (the national coordination group within the Ministry of Justice) need to ensure that legislation and the international instruments in relation to Anti-money laundering and combating the financing of terrorism are implemented effectively.

5. Conclusion

The Turkish authorities have taken some very positive steps to address the issue of corruption, money laundering and combating the financing of terrorism. Institutionally, law enforcement agencies and the Ministerial Inspectorates have established units capable of developing information on corruption, money laundering and combating the financing of terrorism effectively. Legally, the Turkish authorities either have or are developing legislation that will arm the enforcement authorities with measures to effectively investigate corruption, money laundering and combating the financing of terrorism. However, the expert opines that there appears to be a lack of expertise and experience amongst public prosecutors to effectively process corruption and money laundering cases and also with the regulated sector with respect to reporting suspicious transactions in respect of money laundering.
Having strong anti-money laundering legislation and measures in place to confiscate the proceeds of crime will have a significant effect on reducing the perceived level of corruption.

The Turkish authorities must ensure that prosecutors and the regulated sector have received the necessary training to enforce these measures. Throughout the mission the expert was informed of initiatives being developed to increase the effectiveness of the fight against corruption, money laundering and combating the financing of terrorism; adopting the recommendations of GRECO, OECD and FATF  and implementing/amending the law accordingly. IT initiatives being developed by MASAK and the Ministry of Finance were also presented to the expert. Though offences exist and procedures are in place to tackle corruption and disciplinary infringements the system appears fragmented- a casualty of this is the lack of statistical case information. The establishment of a central coordinating body with Ministerial oversight under the auspices of a National Anti-corruption Strategy will provide a coherent integrated framework. This body should have the capacity to coordinate activities, monitor implementation, develop policy and ensure that best practice and experiences are shared.

7. Summary of recommendations  

· 1: Establish a National Anti-corruption Strategy and action plan.
· 2: Establish a permanent Parliamentary Commission to deal with complaints/allegations made against Parliamentarians and develop a code of conduct. 
· 3: Enhance the role of the Ministerial Commission with representation from all the public sector institutions to develop the NACS and develop anti-corruption policy, reporting to the Council of Ministers.   

· 4:  Develop a disciplinary code to outline and clarify the roles and responsibilities of the Ethics Council and Disciplinary Commissions.

· 5: Introduce the new legislation on Political Party Financing and extend the scope to include election campaign financing and independent candidates. 

· 6: The Constitutional Court and the Court of Accounts should have the capacity to audit election campaign financing.

· 7: To ensure transparency and provide assurance to the general public; adopt criteria for invoking/revoking parliamentary immunity. 
· 8: Establish a coordination body for Public Prosecutors 

· 9: Consider a structure that guarantees that prosecutors dealing with these kinds of prosecutions [corruption and money laundering] are provided with adequate training/protection against these specific risks their jobs entail.
· 10: Develop an analytical capacity to identify links between incidents of corruption and highlight areas where corruption is more prevalent than others. 

· 11: Each public sector institution should complete a vulnerability to corruption risk assessment
· 12: Designate the Prime Ministry Inspection Board as the secretariat to Ministerial Commission responsible for implementing the NACS 

· 13: Extend and define the scope of TCA’s mandate by adopting the law proposal prepared by the TCA.
· 14: PPA to review the quality of training for institutional public procurement officers with a view to professional accreditation. 

· 15: PPA to review the price advantage given to domestic bidders considering EU standards with respect to fair competition.

· 16: PPA to review the monetary limits with respect to public tendering considering EU thresholds.
· 17: Allocate the Board of Review of the Access to Information its own budget and resources to demonstrate independence.

· 18: The Turkish authorities need to ensure that legislation and the international instruments are implemented effectively-the creation of the national coordination group within the Ministry of Justice is a positive step.
· 19: The legal framework to fighting corruption is fragmented. Consideration needs to be given to drafting either an Anti-corruption law or an Anti-corruption handbook collating and compiling all the relevant laws, offences and procedures.
· 20: To demonstrate transparency and consider an external perspective extend the membership of the Co-ordination Board to include representatives of the regulated sector.
· 21: The Turkish authorities (the national coordination group within the Ministry of Justice) need to ensure that legislation and the international instruments in relation to Anti-money laundering and combating the financing of terrorism are implemented effectively.

ANNEX A      Relevant Legislation

Law 657-Law on Civil Servants-regulates the procedures for dealing with disciplinary offences including the role of the Disciplinary Commission. 

Code of Conduct- some institutions have developed internal codes to allow for infractions of internal procedures and regulations. 
Law 2531- Law on prohibition of post-employment.
Law 3069- on the duties and businesses which are not acceptable with the membership duty of the Parliament.
Law 3628- Assets Declaration and Combating Bribery and Corruption. 

Law 4483- Law on the trial of civil servants and other public employees. Law envisages that permission of minister or head of agency is required to prosecute a civil servant for an alleged offence. However, in case of corruption crimes there is no need for such permission.
Law 4734 on Public Procurement; the purpose of this law is to establish the principles and procedures to be applied in procurements held by all public entities and institutions governed by public law or under public control or using public funds.
Law 4735 on Procurement Contracts; the purpose of this Law is to establish the principles and procedures that pertain to making and implementing public procurement contracts under Public Procurement Law. 

Law 4782- Prevention of Bribing Foreign Public Officials in International Commercial Transactions enacted by the Turkish Parliament on 2 January 2003 to implement the OECD Convention.

Law 4982- Access to Information; the main principle of the Act is that everyone has the right to any information, except for information which, according to the same Law, is restricted. 

Law 5018- Public Financial Management and Control (PFMC); Established internal audit functions at all public bodies both at central and local governments. Moreover, it expanded the mandate of the Court of Auditors. 

Law 5072- on the relationships of associations and foundations with public agencies. The law prohibits the transfer of public resources to associations and foundations established by civil servants. This has been one of the major sources of misusing of public resources.

Law 5176-The Establishment of Ethics Council adopted in May 2004 and entered into force in June 2004. 
Regulation 25785- Regulation on the Principles of Ethical Behaviour of the Public Officials and Application Procedures and Essentials. The law establishes the ethical rules that the public officials are required to comply with such as the transparency, impartiality, honesty, accountability and pursuing the public interest and introduces an Ethical code.
Law 5237-Turkey adopted a new Penal Code which was enacted on 1 June 2005. Similarly, the Criminal Procedural Code was replaced on 1 June 2005 by a new Code Law 5271. 

Law 5271-The new Code of Criminal Procedure has established a solid legal framework for the use of confiscation and seizure of the proceeds of crime. The use of confiscation is compulsory and assets may be confiscated from a third party. Special investigation techniques are also introduced.

Law 5411-Banking Law: includes a special definition for embezzlement in banking.

Law 5549- Prevention of Money Laundering. Strengthens the powers of MASAK in combating money laundering and countering the financing of terrorism
ANNEX B      International Instruments
· United Nations Convention against Corruption, New York 2003 (ratified 18/05/2006 Law 5506 published in official gazette on 24.05.2006).

· UN Convention against Transnational Organized Crime (31/01/2003 ratified Law 4800) allows Turkish prosecutors to utilize its international co-operation provisions in addition to those of the 1988 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances (ratified in April 1996). 

· Council of Europe Criminal Law Convention on Corruption (signed on 27/9/2001 ratified in 2004 Law 5065)

· Council of Europe Civil Law Convention on Corruption, Strasbourg 1999(signed on 27/9/2001 ratified in April 2003 Law 4852).

· Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime; Contains additional provisions for international co-operation dealing specifically with AML matters and the confiscation of the proceeds of crime are contained within the Council of Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime (signed on 27/9/2001 ratified on 16/6/2004).
· Group of States against Corruption (GRECO) was joined by Turkey on 1/1/2004 which monitors compliance with European anti-corruption standards namely the implementation of Criminal and Civil Law Conventions on Corruption. 

· OECD Convention on Combating the Bribery of Foreign Public Officials in International Business Transactions ratified on February 2003 and published in official gazette in 6 February 2003.

· Turkey participates in the OECD Working Group on Bribery in International Commercial Transactions re monitoring of anti-corruption measures. 

· Turkey through MASAK is a member of the Egmont Group of Financial Intelligence Units (FIU) which allows for the exchange of sensitive financial information on an international basis 
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